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 Attorneys are frequently asked to serve as guardians for adult incapacitated persons, either 

because there is no available family member to do so or because the family is in conflict and the 

appointment of an independent third party is necessary and/or advisable.    

 The duties and responsibilities of the guardian are grounded in the statutory provisions for 

guardians:  Section 37.2-1000 (definitions of “guardian” and “incapacitated person”), Section 37.2-

1007 (factors to be considered by the court in appointing a guardian), and Section 37.2-1020 (duties 

and powers of guardian).   In addition, the duties and responsibilities must be set forth in the Order 

of Appointment signed by the court.    The Order may incorporate the statutory duties and powers, 

and may also include additional duties.    If the guardian is uncertain about the extent of her duties 

or the meaning of any provisions in the Order, clarification may be sought from the court through a 

Petition for Aid and Direction.     

 However, each guardianship matter is unique in the personality and family circumstances of 

the respondent, nature and extent of the respondent’s incapacity, ability of the respondent to 

participate in decision making, and scope of issues involved.   Many of these issues are not 

addressed by the statutes, and are frequently not addressed in the Order of Appointment.   Some of 

these issues are addressed in these materials. 

 Most of my experience has been with adults who are incapacitated as a result of some form 

of dementia, and that is the presumption behind much of what follows.  An attorney who serves as 

guardian for adults with dementia will benefit from reading about the nature and progression of the 
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disease and how it affects different people, about current therapies that address the effects of this 

disease, about special skills for caregiving and communication that address the peculiar effects of 

this disease, and about available community resources for the ward and family.   The local chapter of 

the Alzheimer’s Association can be an invaluable resource for the guardian and for the family. 

 

I. Dealing with hostile family members 

A. Assess nature and extent of family issues prior to appointment (there is a reason 

none of them are serving) 

1. Consult with attorney(s) representing petitioner, cross-petitioner, intervenor 

or other party; 

 2. Consult with Guardian ad litem. 

B. Review proposed Order of Appointment and determine whether additional 

provisions are necessary or useful to address reasonably foreseeable issues 

 1. Placement  

 2. Contacts and visitation 

 3. Care plan 

 4. Communication 

 5. Dispute resolution 

C. Contact family members after appointment 

  1. Explain your role, duties and responsibilities as guardian 

  2. Explain nature and extent of ward’s incapacity 

  3. Set guidelines as needed 

   a. For contacts and visitation 

   b. For communication with the Guardian 

   c. For communication with care providers 

  4. Set consequences, as needed, for failure to comply with guidelines 

D. Maintain communication 

  1. Communicate with all family members  

  2. Send periodic status reports 
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3. Recommend additional resources to family members (readings, workshops, 

training, and support groups) 

4. Communication in writing creates a record that communication occurred, 

who said what, when it was said, and what was said 

 E. Utilize geriatric care manager as communicator 

 F. Seek guidance from court when extent of authority is unclear, when course of action 

is unclear, or when confirmation of guardian’s actions is necessary and/or helpful 

 

II. Assessment and placement issues with noncompliant wards 

A. Explain guardian’s role and authority to ward, to the extent and in a manner that it is 

most likely to be understood; 

 B. Get assessment by a geriatric care manager, with recommendations for care plan 

  1. Results in a road map for placement and care planning; 

  2. Can be done at the home of the ward; 

3. Can create a rapport with the ward that care manager is on her side (if one 

care manager does not connect well, try another one) 

 C. Placement 

1. Emergency placement – work with Adult Protective Services, who may 

already be involved 

  2. Limit the number of moves whenever possible 

  3. Do not discuss the placement or the move with the ward in advance 

4. Engage a geriatric care manager to advise on placement, to assist with 

logistics of taking the ward to the facility; and to monitor and advise about 

placement 

  5. Prepare for placement  

   a. Discuss potential move-in issues with facility staff 

   b. Enlist assistance of family, if available 

c. Set up new room with familiar things (furniture, photos, books, 

bedding) 

d. Tell the ward she is going out for some credible purpose (go for a 

drive, go out to lunch, go look at a new apartment) 
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   e. Accompany ward to facility; have care manager present to assist 

f. Be prepared for resistance, opposition and anger – you have taken 

control of the ward’s life, and she is understandably furious 

   g. Redirect, redirect, redirect 

   h. Anticipate need for security measures, including private duty aide  

 D. Immediate post-placement 

  1. Visit or have care manager visit frequently; talk to staff in all disciplines 

2. Limit visits and contact with family; consider limitations on content of 

conversations 

  3. No outside trips until ward appears acclimated to new surroundings 

E. Remain open to the possibility that the placement decision and/or the care plan is 

incorrect or is no longer correct 

 

III. When and how to work with a geriatric care manager 

 A. When?  Always.   

  Many of the issues involved in acting as a guardian for an incapacitated adult are 

psychosocial in nature, and the assistance of a professional in this area is invaluable.  In addition, the 

care manager may be able to communicate with hostile family members as a relatively neutral player 

– unlike the attorney guardian who may be perceived as having usurped a family role.  Family 

members may be more likely to share information about the ward and about the family with the care 

manager, and to share their own observations and experiences as they visit with the ward.  

 B. How? With constant and regular communication. 

  The care manager and the attorney-guardian need to work as a team in attending to 

the needs of the incapacitate adult.  Each brings different professional skills and training to the table, 

and the combination of both can provide the best oversight and care for the ward.  The care 

manager can set up a regular schedule of visits with the ward, to assess how the care plan is working 

and to consult with the various facility staff for their observations and experiences with the ward.   

The care manager can share this information with the attorney-guardian, and then discuss any 

changes or adjustments that may be indicated in the care plan.  The care manager can also report to 

the family on these visits, or the attorney-guardian can share such information from the report as  
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appears appropriate under the circumstances.    The attorney can also set up a regular schedule of 

visits with the ward, including consultations with staff, and share that perspective with the care 

manager.   Decisions about the care plan are made by the attorney-guardian, and may then be 

implemented by the care manager.     

 

IV. Dealing with visitation issues 

 The guardian generally has the authority to determine who can visit with the incapacitated 

person, and to establish guidelines for when, where and how these visits take place.   The primary 

consideration in these decisions is the safety of the ward. 

A. Meet with proposed visitors to explain the incapacity of the ward, the ward’s 

functional limitations, and the authority of the guardian.  

B. Determine whether the particular situation requires a schedule of visits, guidelines 

for visits, and/or supervision of visits  

 C. Determine the when/how/where of the visit(s) 

  1. Does the visitor understand and respect: 

   --the need for the current placement 

   --the limitations on the ward’s capacity 

   --the authority of the guardian 

  2. What is the visitor’s relationship with the ward? 

   --will the visit be beneficial or stressful to the ward? 

   --can the visit be unsupervised? 

  3. When and how often should the visitor come in? 

   --how does ward respond to visit? 

   --are visits disruptive to the ward’s adjustment? 

   --are visits interrupting activities or community events? 

 D Can the visitor take the ward out of the facility? 

1. Does the visitor understand the ward’s incapacities, so that the ward will be 

safe under the supervision of the visitor? 

  2. Is the visitor able to communicate effectively with the ward? 

  3. Does the visitor have a reasonable and safe plan for the excursion? 
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V. Getting the facility to recognize the role/authority of the guardian 

 Although generally familiar with the authority of an agent under a power of attorney, facility 

staff are frequently not familiar with the authority of the guardian.   This is particularly true if there 

is active family involvement, since the facility staff are accustomed to dealing with the family 

members as decision makers.   

A. Document the guardianship – Copies of the Certificate of Qualification should be 

included in the resident’s chart.  Where necessary and appropriate, copies of the 

Order of Appointment should be provided to the nursing coordinator, unit 

coordinator, and/or executive director. 

B. Meet and talk with the nursing coordinator, and explain the guardian’s role.  Consult 

with nursing coordinator about the best way to create a record of this so that staff 

will be aware and will know to contact the guardian.   

C. Meet and talk with the unit coordinator, and explain the guardian’s role.  Consult 

with unit coordinator about the best way to create a record of this so that staff will 

be aware and will know to contact the guardian.   

D. Meet and talk with the executive director of the facility, and explain the guardian’s 

role.  Consult with the executive director about the best way to create a record of 

this so that staff will be aware and will know to contact the guardian.   

E. Where there is a risk of one or more family members asserting authority at the 

facility, advise the executive director in writing of the existence of the guardianship, 

the authority of the guardian, the absence of authority in the family members, and 

the potential liability of the facility  

F. Confirm that information is correct in the resident’s chart (and periodically recheck) 

G. Create sign for resident’s room indicating who is to be called and in what order 

H. If there is family involvement and/or an agent under an advance medical directive, 

determine and clarify the parameters for decision-making:  decisions that only the 

guardian can make, decisions that the agent can make, decisions that one or more 

family members can make.  Put this in writing, with copies to all necessary parties, 

and re-visit as necessary. 
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1 Virginia Code § 37.2-809 et seq.

2 Virginia Code § 37.2-1000.

3 Virginia Code § 37.2-1009.

4 Virginia Code § 37.2-1020.

5 Black’s Law Dictionary, 6th Ed. (1990).

VI. GUARDIAN vs. AGENT UNDER A HEALTH CARE DIRECTIVE - WHO DECIDES
WHAT.

A. GUARDIAN. 

1. Definition. A guardian is a person appointed by the Circuit Court to be
responsible for the personal affairs of an incapacitated person, including
responsibility for making decisions regarding the person's support, care,
health, safety, habilitation, education, therapeutic treatment, and, if not
inconsistent with an order of involuntary admission1, residence.2

2. Court Order. “The court's order appointing a guardian...shall: state the
nature and extent of the person's incapacity; define the powers and duties of
the guardian...so as to permit the incapacitated person to care for himself...to
the extent he is capable;  specify whether the appointment of a guardian...is
limited to a specified length of time, as the court in its discretion may
determine; specify the legal disabilities, if any, of the person in connection
with the finding of incapacity....”3

3. Fiduciary Relationship. A guardian stands in a fiduciary relationship to the
incapacitated person for whom he was appointed guardian.4 A fiduciary is a
person who has the power and obligation to act for another. His actions
require total trust, good faith, honesty, special confidence, and candor
towards another. A fiduciary must avoid "self-dealing" or "conflicts of
interests" in which the potential benefit to the fiduciary is in conflict with
what is best for the person who trusts him. A guardian may be held
personally liable for a breach of any fiduciary duty to the incapacitated
person. Fiduciary duty is defined as an obligation to act “for someone else’s
benefit, while subordinating one’s personal interests to that of the other
person. It is the highest standard of duty implied by law.5

4. Duties of Guardian. A guardian shall do the following:
a. Maintain sufficient contact with the incapacitated person to know of

his capabilities, limitations, needs, and opportunities. 

b. Visit the incapacitated person as often as necessary.
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6 Virginia Code § 37.2-1020.

7  Virginia Code § 37.2-1021.

c. Seek prior court authorization to change the incapacitated person's
residence to another state, to terminate or consent to a termination of
the person's parental rights, or to initiate a change in the person's
marital status.

d. To the extent feasible, encourage the incapacitated person to
participate in decisions, to act on his own behalf, and to develop or
regain the capacity to manage personal affairs.

e. Consider the expressed desires and personal values of the
incapacitated person to the extent known and shall otherwise act in
the incapacitated person's best interest and exercise reasonable care,
diligence, and prudence.6

f. File an annual report with the local department of social services for
the jurisdiction in which he was appointed accompanied with $5.00
fee. The report must include:
(1) A description of the current mental, physical, and social

condition of the incapacitated person;
(2) A description of the person's living arrangements during the

reported period;
(3) The medical, educational, vocational, and other professional

services provided to the person and the guardian's opinion as
to the adequacy of the person's care;

(4) A statement of the frequency and nature of the guardian's
visits with and activities on behalf of the person;

(5) A statement of whether the guardian agrees with the current
treatment or habilitation plan;

(6) A recommendation as to the need for continued guardianship,
any recommended changes in the scope of the guardianship,
and any other information useful in the opinion of the
guardian; and,

(7) The compensation requested and the reasonable and
necessary expenses incurred by the guardian.7

5. Liabilities of Guardian. A guardian is not liable for the acts of the
incapacitated person, unless the guardian is personally negligent. A guardian
shall not be required to expend personal funds on behalf of the incapacitated
person.
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8 Virginia Code § 54.1-2981 et seq.

9 Virginia Code § 54.1-2982.

10 Ibid.

6. Encourage Planning and Discourage Litigation. Virginia law defers to the
planning decisions made by an individual before the onset of the incapacity
and encourages the creation of voluntary decision making alternatives such
as advance medical directives and discourages litigation for appointment of
a guardian.

7. Guardian’s Duty v. Agent’s Duty. 

a. A guardian's duties and authority shall not extend to decisions
addressed in a valid advance directive previously executed by the
incapacitated person.

b. A guardian need not be appointed for a person who was duly
appointed an agent under an advance directive unless the court
determines that the agent is not acting in accordance with the wishes
of the principal or there is a need for decision making outside the
purview of the advance directive.

8. Revocation, Suspension, Modification of an Advance Directive. A
guardian may seek court authorization to modify the designation of an agent
under an advance directive, but the modification shall not in any way affect
the incapacitated person's directives concerning the provision or refusal of
specific medical treatments or procedures.

B. AGENT.

1. Definitions. In order to understand the duties of an Agent, one must
understand the definitions of certain terms. The following definitions, among
others, are set out in the Health Care Decisions Act8:

a. Advance Directive. An advance directive is a witnessed written
document, voluntarily executed by the declarant or a witnessed oral
statement, made by the declarant subsequent to the time he is
diagnosed as suffering from a terminal condition.9

b. Declarant. A declarant is an adult who makes an advance directive,
while capable of making and communicating an informed decision.10

c. Agent. An Agent is an adult appointed by the declarant under a

 
9



11 Ibid.

12 Virginia Code § 54.1-2986. 

written or oral advance directive to make health care decisions for the
declarant.11

d. Health care. Health care means the furnishing of services to any
individual for the purpose of preventing, alleviating, curing, or
healing human illness, injury or physical disability, including but not
limited to, medications; surgery; blood transfusions; chemotherapy;
radiation therapy; admission to a hospital, nursing home, assisted
living facility, or other health care facility; psychiatric or other
mental health treatment; and life-prolonging procedures and
palliative care.

e. Incapable of making an informed decision. Incapable of making an
informed decision means the inability of an adult patient, because of
mental illness, mental retardation, or any other mental or physical
disorder which precludes communication or impairs judgment and
which has been diagnosed and certified in writing by his attending
physician and a second physician or licensed clinical psychologist
after personal examination of such patient, to make an informed
decision about providing, continuing, withholding or withdrawing a
specific health care treatment or course of treatment because he is
unable to understand the nature, extent or probable consequences of
the proposed health care decision, or to make a rational evaluation of
the risks and benefits of alternatives to that decision. The second
physician or licensed clinical psychologist shall not be otherwise
currently involved in the treatment of the patient, unless such an
independent physician or licensed clinical psychologist is not
reasonably available. Persons who are deaf, dysphasic or have other
communication disorders, who are otherwise mentally competent and
able to communicate by means other than speech, shall not be
considered incapable of making an informed decision.

2. Authority of Agent. If the declarant is determined to be incapable of making
an informed decision, an agent shall have the authority:
a. to make health care decisions for the declarant as specified in the

advance directive and shall have
b. decision-making priority over any person granted authority to make

decisions in the absence of an advance directive.12

3. Decision Making Process. An agent, or person authorized to make health
care decisions in the absence of an advance directive, shall in making
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13 Virginia Code § 54.1-2986.1. 

14 Virginia Code § 54.1-2986.2.

decisions for the declarant do the following:
a. undertake a good faith effort to ascertain the risks and benefits of,

and alternatives to any proposed health care, 
b. make a good faith effort to ascertain the religious values, basic

values, and previously expressed preferences of the patient, and
c. to the extent possible, base his decisions on the beliefs, values, and

preferences of the patient, or if they are unknown, in the patient's best
interests.13

4. Patient Protest. Except with regard to a duly appointed guardian, if a patient
protests the authority of an agent or any person authorized to make health
care decisions in the absence of an advance directive, the protested individual
shall have no authority to make health care decisions on his behalf unless the
patient's advance directive explicitly confers continuing authority on his
agent, even over his later protest.

a. Patient Protest With an Advance Directive in Place. The agent of a
patient, incapable of making an informed decision, who protests a
health care recommendation, otherwise authorized by his advance
directive, may make a decision consistent with the advance directive
over the patient's protest if:
(1) The decision does not involve withholding or withdrawing

life-prolonging procedures;
(2) The advance directive explicitly states that the provisions of

his advance directive regarding the specific decision at issue
should govern, even over his later protest;

(3) The advance directive was signed by the patient's attending
physician or licensed clinical psychologist who attested that
the patient was capable of making an informed decision and
understood the consequences of the provision; and,

(4) The health care that is to be provided, continued, withheld or
withdrawn is determined and documented by the patient's
attending physician to be medically appropriate and is
otherwise permitted by law.14

b. Patient Protest in the Absence of an Advance Directive. A person
authorized in the absence of an advance directive to act for a patient,
who protests a health care recommendation, may act over the protests
if:
(1) The patient is incapable of making an informed decision;
(2) The decision does not involve withholding or withdrawing
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15  Virginia Code § 54.1-2985.

life-prolonging procedures;
(3) The health care decision is based, to the extent known, on the

patient's religious beliefs and basic values and on any
preferences previously expressed by the patient regarding
such health care or, if they are unknown, is in the patient's
best interests; and,

(4) The health care that is to be provided, continued, withheld, or
withdrawn has been affirmed and documented as being
ethically acceptable by the health care facility's ethics
committee, if one exists, or otherwise by two physicians not
currently involved in the patient's care, or in the
determination of the patient's capacity to make health care
decisions. 

c. Revocation of Advance Directive by Protest. A patient's protest shall
not revoke the patient's advance directive unless the revocation is
valid.15 

(1) Written Revocation. A written revocation of an advance
directive is valid if the declarant is able to understand the
nature and consequences of the revocation and it is a signed
and dated by the declarant.

(2) Oral Revocation. An oral revocation of an advance directive
is valid if the declarant is able to understand the nature and
consequences of the revocation and the declarant makes an
oral expression of intent to revoke. The oral revocation is
effective when communicated to the attending physician.

(3) Physical Revocation. A physical revocation of an advance
directive is valid if the declarant is able to understand the
nature and consequences of the revocation and there is a
physical cancellation or destruction of the advance directive
by the declarant or another in his presence and at his
direction.

d. Suggested Language for an Advance Directive granting authority to
the Agent:

To authorize my admission to a health care facility for the
treatment of mental illness for no more than 10 calendar
days, even over my protest, if a physician on the staff of or
designated by the proposed admitting facility examines me
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and states in writing that I have a mental illness and I am
incapable of making an informed decision about my
admission, and that I need treatment in the facility; and to
authorize my discharge (including transfer to another
facility) from the facility. [My physician or licensed clinical
psychologist hereby attests that I am capable of making an
informed decision and that I understand the consequences of
this provision of my Advance Directive: ____________].

To authorize the specific types of health care identified in this
Advance Directive [specify cross-reference to other sections
of this Advance Directive] even over my protest. [My
physician or licensed clinical psychologist hereby attests that
I am capable of making an informed decision and that I
understand the consequences of this provision of my Advance
Directive: _________________].

To continue to serve as my Agent even in the event that I
protest the Agent’s authority after I have been determined to
be Incapable of Making an Informed Decision.

C. ABSENCE OF AN ADVANCE DIRECTIVE. Whenever a patient is determined
to be incapable of making an informed decision and has not made an advance
directive or has made an advance directive that does not indicate his wishes with
respect to the health care at issue and does not appoint an agent, the attending
physician may provide, continue, withhold or withdraw health care upon the
authorization of any of the following persons, in the specified order of priority, if the
physician is not aware of any available, willing and capable person in a higher class:
1. A guardian for the patient. The statute does not require appointment of a

guardian for a health care decision to be made;
2. The patient's spouse except where a divorce action has been filed and the

divorce is not final;
3. An adult child of the patient; 
4. A parent of the patient;
5. An adult brother or sister of the patient;
6. Any other relative of the patient in the descending order of blood

relationship.

If two or more of the persons listed in the same class listed above with equal
decision-making priority inform the attending physician that they disagree as to a
particular health care decision, the attending physician may rely on the authorization
of a majority of the reasonably available members of that class.16
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17 Virginia Code § 37.2-1009.

18 Virginia Code § 37.2-1020.

19 Molumphy, J.T., and Shivers, H.H. (2005). Virginia Handbook for Guardians and
Conservators: a Practical Guide for Court-appointed Guardians and Conservators of Older
Adults. (3rd ed.). Richmond, Va.: Virginia Guardianship Association.

20 Virginia Code § 37.2-1020.

VII. SHARING INFORMATION WITH THE FAMILY – WHAT, HOW MUCH, WHEN,
HOW.

A. Substituted Judgement. When the Guardian is aware of the incapacitated
individual’s preferences, he should act in conformity with the incapacitated
individual’s values and preferences even if the Guardian disagrees with the choices
made. The Guardians act on behalf of the incapacitated individual in the action as if
the incapacitated individual would have had the legal capacity to act. The substituted
judgement standard is required to be set out in the Court Order appointing a
Guardian. The Order shall define the powers and duties of the guardian so as to
permit the incapacitated person to care for himself to the extent he is capable.17 The
Code of Virginia states that, to the extent feasible, the Guardian shall encourage the
incapacitated person to participate in decisions, to act on his own behalf, and to
develop or regain the capacity to manage personal affairs and the Guardian shall
consider the expressed desires and personal values of the incapacitated person to the
extent known.18

B. Best Interest. If the incapacitated individual has not made known any decisional
preference, the Guardian should decide what is in the incapacitated individual best
interest.19  The Guardian makes decisions based on what he thinks to be in the best
interest of the incapacitated individual. These decisions use the Guardian’s values
and preferences. The Guardian should only use the best interest standard when he
cannot ascertain the incapacitated person’s value, desires and wishes. If the Guardian
cannot ascertain the incapacitated individual’s values, wishes and desires, then the
Guardian shall otherwise act in the incapacitated person's best interest and exercise
reasonable care, diligence, and prudence.20 

C. Suggested Language for the Order appointing the Guardian:

“The Guardian shall keep the Respondent’s family informed of any changes
to the Respondent’s medical condition, health care or living arrangements
by contacting Ina Sister, Fred Brother, and Ned Nephew, and the Guardian
shall respond in a reasonable and timely manner to any reasonable requests
for information on the Respondent’s medical condition or health care by
these individuals.”
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21 Virginia Code § 54.1-2986.1.

22 See 20 Am. Jur. 2d Courts § 88 (2d Ed. 2006); Graves v. Commonwealth., 2007 WL
505786, 4 (Va. App., 2007); Owens v. Commonwealth, 129 Va. 757, 105 S.E. 531 (1921); and
Billington v. Commonwealth, 13 Va. App. 341, 412 S.E.2d 461 (1991). 

“To the extent feasible, the Guardian shall encourage the Respondent to
participate in decisions, to act on her own behalf, and to develop or regain
capacity to manage her medical condition, health care and living
arrangements.”

D. Agent’s Duty.  Any agent authorized to make health care decisions shall do the
following:
1. Undertake a good faith effort to ascertain the risks and benefits of, and

alternatives to any proposed health care;
2. Make a good faith effort to ascertain the religious values, basic values, and

previously expressed preferences of the patient; and,
3. To the extent possible, base his decisions on the beliefs, values, and

preferences of the patient, or if they are unknown, on the patient's best
interests.21

E. Visitation With Patient. The agent may not restrict visitation of the patient unless
the declarant has expressly included provisions for visitation in his advance directive
1. Visitation decisions of the agent shall be subject to physician orders and

policies of the institution to which the declarant is admitted.
2. No person authorized to make decisions for a patient in absence of an

advance directive shall have authority to restrict visitation of the patient.

F. Suggested Language for an Advance Directive Granting authority to the Agent
Regarding Visitation With the Patient:

To make decisions regarding visitation during any time that I am admitted
to any health care facility, consistent with the following direction:
_________.

VIII. DETERMINING JURISDICTION.

A. General Rule. “The general rule with regard to courts having concurrent jurisdiction
is that the court which first takes jurisdiction always has priority and the right to
conclude the specific litigation. For purposes of determining priority, a court takes
jurisdiction when the document instituting the proceeding in that court is filed or
served.22

B. Case Law. In the Morrison matter, two competing petitions for guardianship were
filed in two different states—New Jersey and Florida.  The petition was filed in New
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23 In re Guardianship of Morrison, 972 So.2d 905 (Fla.App. 2 Dist.,2007).

24 Virginia Code § 37.2-1001.

Jersey first and in Florida second. The court held that “[i]f courts in different states
have concurrent jurisdiction over a matter, then the proper court is determined by
either legislation or the principle of comity. In this case, there is no legislation
governing the subject of concurrent jurisdiction over guardianship proceedings, so
the principle of priority governs as a matter of comity.”23

C. Virginia Code. A petition for the appointment of a guardian shall be filed with the
circuit court of the county or city in which the presumably incapacitated adult is a
resident or is located or in which the respondent resided immediately prior to
becoming a patient, voluntarily or involuntarily, in a hospital or a resident in a
nursing facility or nursing home, convalescent home, assisted living facility, or any
other similar institution or, if the petition is for the appointment of a conservator for
a nonresident with property in the state, in the city or county in which the
respondent's property is located.”24

D. The Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act
(UAGPPJA) addresses the issue of jurisdiction over adult guardianships,
conservatorships, and other protective proceedings.

1. The Virginia verison of the UAGPPJA was introduced as Senate Bill 80 in
the 2010 General Assembly Session; however, it was defeated. A copy is
attached and marked as Appendix A.

2. The objective of the Act is to ensure that only one state has jurisdiction at
any one time. The act contains guidelines to specify which court has
jurisdiction to appoint a guardian for an incapacitated adult. The act
prioritizes the states which might claim jurisdiction. 

3. The state with primary jurisdiction is the “home state,” defined as the state
in which the adult has lived for at least six (6) consecutive months
immediately before the beginning of the adult guardianship or protective
proceeding. 

4. The second is the “significant-connection state,” which is broadly defined to
include the location of the individual’s family, a state where the individual
might have lived for many years, or the state where the individual’s property
is located. The act provides that once a court has jurisdiction, this jurisdiction
continues until the proceeding is terminated or transferred.

IX. WORKING WITH DOCTORS.
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25 Virginia Code § 54.1-2983.2.

26 Ibid.

27 45 CFR § 164.502(g).

A. AGENT.

1. Presumption of Capacity. Every adult shall be presumed to be capable of
making an informed decision unless determined to be incapable of making
an informed decision. 

2. Determination of Incapacity. A determination that a patient is incapable of
making an informed decision may apply to a particular health care decision,
to a specified set of health care decisions, or to all health care decisions. No
person shall be deemed incapable of making an informed decision based
solely on a particular clinical diagnosis. 

3. Process of Determination. Prior to providing, continuing, withholding, or
withdrawing health care pursuant to an authorization that has been obtained
or will be sought and prior to, or as soon as reasonably practicable after
initiating health care for which authorization has been obtained or will be
sought, and no less frequently than every 180 days while the need for health
care continues, the attending physician shall, in addition to his own written
certification, obtain written certification that the patient is incapable of
making an informed decision regarding health care from a physician or
licensed clinical psychologist that shall be based on a personal examination
of the patient. The second physician or licensed clinical psychologist shall
not be otherwise currently involved in the treatment of the person assessed,
unless such an independent physician or clinical psychologist is not
reasonably available.25

4. Notice to the Patient of Determination. If a patient is determined to be
incapable of making an informed decision, the patient shall be notified, as
soon as practical and to the extent he is capable of receiving such notice, that
such determination has been made before providing, continuing, withholding,
or withdrawing health care. Such notice shall also be provided, as soon as
practical, to the patient's agent or person authorized to act in the absence of
an advance directive to make health care decisions.26

5. Health Insurance Portability and Accountability Act of 1996 (“HIPAA”).
The Code of Federal Regulations27 provides that the agent under an advance
directive shall be treated as the patient in the use and disclosure of the
patient’s protected health information. However, because of the many
difficulties my clients’ have had with health care providers in the
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28 Virginia Code § 32.1-127.1:03 (15).

implementation of the HIPAA, insertion of HIPAA language into an advance
directive is advisable. Note that the HIPAA language states that the HIPAA
provision is effective immediately upon the declarant’s execution of the
advance directive and not subject to the patient’s capacity or incapacity. 

6. Suggested HIPAA Language for an Advance Directive. 

Effective upon my endorsement hereto and regardless of any
determination of my capacity or incapacity or whether I have been
determined incapable of making an informed decision, my Agent
shall have access to and obtain, and to provide authorization to third
parties to access and obtain, all medical records and information
pertaining to the Respondent, including protected health information
as defined by the Health Insurance Portability and Accountability Act
of 1996 (“HIPAA”) and substance abuse records and information
protected by reference to the Public Health Service Act, including
references to such records appearing at 42 U.S.C. 290ee-3 and 42
U.S.C. 290dd-3, and including but not limited to all psychotherapy
notes and alcohol or substance abuse treatment records relating to
the Respondent, in existence now or at any time in the future, to
which end and for all purposes of HIPAA the Guardian shall be
considered a “personal representative”.

7. Virginia Health Records Act. Health information may be disclosed to an
agent appointed under an individual's advance directive.28 Reliance on the
health care provider’s knowledge of state law is not always assured so the
insertion of the language into an advance directive is advisable which waives
the patient’s privacy.

8. Suggested Language for an Advance Directive. 

Effective upon my endorsement hereto and regardless of any
determination of my capacity or incapacity or whether I have been
determined incapable of making an informed decision, I grant my
Agent the immediate authority to waive my rights, as provided in
Virginia Code § 32.1- 127.1:03, as amended, concerning the privacy
of the contents of my health records. I authorize my Agent to request
and receive all of my health care records from any health care entity.
The health information disclosed under this authorization may be
disclosed by a recipient, and may, as a result of such disclosure, no
longer be protected to the same extent as such health information
was protected by law while solely in the possession of the health care
entity. My Agent may disclose or otherwise reveal my health records

 
18



29 Virginia Code § 54.1-2983.1.

30 Virginia Code § 54.1-2987.

31 Virginia Code § 54.1-2990.

beyond the purpose for which they were originally obtained by my
Agent. I authorize my Agent to waive my rights, as provided in
Virginia Code § 8.01-399, as amended, with regard to
communications between my physicians and me. I authorize my Agent
to waive my rights, as provided in Virginia Code § 8.01-413, as
amended, concerning the admissibility of certain copies of health
care provider’s records or papers.

9. Participation in Health Care Research. An advance directive may
authorize an agent to approve participation by the declarant in any health care
study approved by an institutional review board pursuant to applicable
federal regulations, or by a research review committee that offers the
prospect of direct therapeutic benefit to the declarant or aims to increase
scientific understanding of any condition that the declarant may have or
otherwise to promote human well-being, even though it offers no prospect of
direct benefit to the patient.29

10. Suggested Language for an Advance Directive Granting Authority for
Health Care Research:

To authorize my participation in any health care study approved by
an institutional review board or research review committee
according to applicable federal or state law that offers the prospect
of direct therapeutic benefit to me.

To authorize my participation in any health care study approved by
an institutional review board or research review committee pursuant
to applicable federal or state law that aims to increase scientific
understanding of any condition that I may have or otherwise to
promote human well-being, even though it offers no prospect of
direct benefit to me.

11. Transfer of Patient When Physician Refuses to Comply. An attending
physician who refuses to comply with a patient's advance directive or the
health care decision of a patient's agent or the health care decision of a person
authorized to act in the absence of an advance directive shall make a
reasonable effort to transfer the patient to another physician.30

12. Physician Determined Medically or Ethically Inappropriate Health Care
Not Required.31 A physician may not  prescribe or render health care to a
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32 Virginia Code § 37.2-1000.

patient that the physician determines to be medically or ethically
inappropriate.

a. Notice. If the physician's determination is contrary to the request of
the patient, the terms of a patient's advance directive, the decision of
an agent or person authorized to make decisions in the absence of an
advance directive, the physician shall effort inform the patient, the
agent or person authorized to make decisions in the absence of an
advance directive of the Physician’s determination and the reasons
for the determination. 

b. Unresolved Conflict. If the conflict between the Physician and the
patient, agent, or person authorized to act in the absence of an
advance directive remains unresolved, the patient shall be transferred
to another physician who is willing to comply with the request of the
patient, the terms of the advance directive, the decision of an agent
or person authorized to make decisions in the absence of an advance
directive. The physician shall give the agent or person with
decision-making in the absence of an advance directive not less than
14 days to effect such transfer. 

c. Care During Transfer Period. During the transfer period, the
physician shall continue to provide ongoing health care that utilizes
mechanical or other artificial means to sustain, restore or supplant a
spontaneous vital function, including hydration, nutrition,
maintenance medication, or cardiopulmonary resuscitation to the
patient which is reasonably available to the physician, as requested
by the patient, his agent or person with decision-making authority in
the absence of an advance directive. The physician is physically or
legally unable to provide, or health care that the physician is
physically or legally unable to provide without thereby denying the
same health care to another patient.

B. GUARDIAN. When petitioning for Guardianship of an individual, the Petitioner
must provide medical evidence of the Respondent’s incapacity.  

1. Definition of Incapacity. An incapacitated person is an adult who is
incapable of receiving and evaluating information effectively or responding
to people, events, or environments to such an extent that the individual lacks
the capacity to  meet the essential requirements for his health, care, safety,
or therapeutic needs without the assistance or protection of a guardian. A
finding that the individual displays poor judgment alone shall not be
considered sufficient evidence that the individual is incapacitated.32
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33 Virginia Code § 37.2-1003.

34 Virginia Code § 37.2-1005.

2. Appointment of a Guardian ad litem. Upon the filing of every petition for
guardianship, the Court shall appoint a Guardian ad litem to represent the
interests of the respondent.33  Appended hereto and marked as Appendix B
is a suggested Order which includes language substantially in conformance
with the requirements of the HIPAA to assist the Guardian ad litem in her
duties.

3. Evaluation Report. The Petitioner shall provide the court and the guardian
ad litem within a reasonable time prior to the hearing on the petition a report
prepared by one or more licensed physicians or psychologists or licensed
professionals skilled in the assessment and treatment of the physical or
mental conditions of the respondent.34 The report shall evaluate the condition
of the respondent and shall contain, to the best information and belief of its
signatory:
a. A description of the nature, type, and extent of the respondent's

incapacity, including the respondent's specific functional
impairments;

b. A diagnosis or assessment of the respondent's mental and physical
condition, including a statement as to whether the individual is on
any medications that may affect his actions or demeanor, and, where
appropriate and consistent with the scope of the evaluator's license,
an evaluation of the respondent's ability to learn self-care skills,
adaptive behavior, and social skills and a prognosis for improvement;

c. The date or dates of the examinations, evaluations, and assessments
upon which the report is based; and,

d. The signature of the person conducting the evaluation and the nature
of the professional license held by that person.

4. Breach of Medical Confidentiality. In the absence of bad faith or malicious
intent, a person performing the evaluation shall be immune from civil
liability for any breach of patient confidentiality made in furtherance of his
duties under this section.

5. Suggested Physician’s Report Form. A suggested form of a Physician’s
Report is appended hereto and marked as Appendix C. 

X. HOW MUCH AND HOW TO INCLUDE THE WARD / PATIENT IN MAKING
DECISIONS.

A. Substituted Judgement. When the Guardian is aware of the incapacitated
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35 Virginia Code § 37.2-1009.

36 Virginia Code § 37.2-1020.

37 Molumphy, J.T., and Shivers, H.H. (2005). Virginia Handbook for Guardians and
Conservators: a Practical Guide for Court-appointed Guardians and Conservators of Older
Adults. (3rd ed.). Richmond, Va.: Virginia Guardianship Association.

38 Virginia Code § 37.2-1020.

39 Shelton v. Tucker, 363 U.S. 479 (1960).

40 Lake v. Cameron, 364 F. 2d 657, 658 (D.C. Cir. 1966).

individual’s preferences, he should act in conformity with the incapacitated
individual’s values and desire even if the Guardian personally disagrees with the
choices made. The Guardians act on behalf of the incapacitated individual in the
action as if the incapacitated individual would have had the legal capacity to act. The
substituted judgement standard is required to be set out in the Court Order appointing
a Guardian. The Order shall define the powers and duties of the guardian so as to
permit the incapacitated person to care for himself to the extent he is capable.35 The
Code of Virginia states that, to the extent feasible, the Guardian shall encourage the
incapacitated person to participate in decisions, to act on his own behalf, and to
develop or regain the capacity to manage personal affairs and the Guardian shall
consider the expressed desires and personal values of the incapacitated person to the
extent known.36

B. Best Interest. If the incapacitated individual has not made known any decisional
preference, the Guardian should decide what is in the incapacitated individual’s best
interest.37  The Guardian makes decisions based on what he thinks to be in the best
interest of the incapacitated individual. These decisions use of the Guardian’s values
and preferences. The Guardian should only use the best interest standard when he
cannot ascertain the incapacitated person’s value, desires and wishes. If the Guardian
cannot ascertain the incapacitated individual’s values, wishes and desires, then the
Guardian shall otherwise act in the incapacitated person's best interest and exercise
reasonable care, diligence, and prudence.38 

C. Least Restrictive Alternative. This legal doctrine means that a guardian or agent
must consider a choice that gives the most options to a person whose freedoms might
be restricted. Adults desire to live with the maximum freedom. The constitutional
principle of the least restrictive alternative was first articulated by the U.S. Supreme
Court39 and was applied to mental health in a case in which the court said that a
person could not be subjected to a mental health commitment of unspecified time
without an exploration of all alternatives.40 Experts consider the deprivations of
liberty in guardianship similar to those in civil commitment, and that the doctrine of
the “least restrictive alternative” is applicable.
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41 Virginia Code § 37.2-1000.

42 Virginia Code § 37.2-1007

43 Virginia Code § 37.2-1020.

44 Virginia Code § 37.2-1009.

45 Virginia Code § 37.2-800 et seq.

D. Right of Self-Determination. Poor judgment, alone, by a prospective incapacitated
individual is not sufficient cause to warrant a guardianship or conservatorship.41 The
right to make one’s own decisions is protected by law.  All adults are presumed to
have capacity unless proved otherwise by clear and convincing evidence in Court.
The respondent has substantial due process rights afforded to him including the right
to counsel, present evidence, cross-examine witnesses, etc.42 While this may be
frustrating for family members and friends, an individual who appears to be
incoherent and unable to make sense of a situation one day and demonstrate
complete understanding the next day is more likely to benefit from informal
guidance and suggestions from others rather than losing the right to make decisions.

E. Guardian. Under Virginia law and in conformity with the principals of “substituted
judgement” and “best interest,” the Guardian has the responsibility to consider the
expressed desires and personal values of the incapacitated person to the extent
known and shall otherwise act in the incapacitated person's best interest and exercise
reasonable care, diligence, and prudence.43 
1. The guardian shall maintain sufficient contact with the incapacitated person

to know of his capabilities, limitations, needs, and opportunities.
2. The guardian shall visit the incapacitated person as often as necessary.
3. A guardian shall, to the extent feasible, encourage the incapacitated person

to participate in decisions, to act on his own behalf, and to develop or regain
the capacity to manage personal affairs.

F. Limited Guardianships. Virginia law incorporates the concept of “least restrictive
means”44 with the idea of limited guardianships. The court may appoint a limited
guardian for an incapacitated person who is capable of addressing some of the
essential requirements for the incapacitated person’s care for the limited purpose of
medical decision making, decisions about place of residency, or other specific
decisions regarding the incapacitated person’s personal affairs.

G. Admission to a Facility by Guardian. A guardian may consent to admission of that
person to a facility45 for no more than 10 calendar days if prior to admission, a
physician on the staff of or designated by the proposed admitting facility examines
the person and states, in writing, that the person 
1. has a mental illness,
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46 Virginia Code § 37.2-1009.

47 Virginia Code § 37.2-800 et seq.

48  Virginia Code § 54.1-2981 et seq.

49 Virginia Code § 54.1-2986.2.

2. is incapable of making an informed decision regarding admission
3. is in need of treatment in a facility;
4. the proposed admitting facility is willing to admit the person; and
5. the guardianship order specifically authorizes the guardian to consent to the

admission of such person to a facility.46

6. A person admitted to a facility pursuant to this section shall be discharged no
later than 10 calendar days after admission unless, within that time, the
person's continued admission is authorized under other provisions of law.

H. Substituted Judgement and Best Judgement Standard in Absence of an
Advance Directive in Event of Patient Protest. The health care decision for a
protesting patient by a person authorized to act on behalf of a patient in the absence
of an advance directive shall be made, among other things, to the extent known, on
the patient's religious beliefs and basic values and on any preferences previously
expressed by the patient regarding such health care or, if they are unknown, is in the
patient's best interests.

I. Admission to a Facility by Agent.  An agent for a patient who has been determined
to be incapable of making an informed decision may consent to the person's
admission to a facility47for no more than 10 calendar days if  prior to admission, a
physician on the staff of or designated by the proposed admitting facility examines
the person and states, in writing, that the person
1. has a mental illness,
2. is incapable of making an informed decision regarding admission, and
3. is in need of treatment in a facility; 
4. the proposed admitting facility is willing to admit the person; and,
5. the person has executed an advance directive in accordance with the Health

Care Decisions Act48 authorizing his agent to consent to his admission to a
facility and, if the person protests the admission, he has included in his
advance directive specific authorization for his agent to make health care
decisions even in the event of his protest.49
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2010 SESSION

INTRODUCED

10100375D
1 SENATE BILL NO. 80
2 Offered January 13, 2010
3 Prefiled January 5, 2010
4 A BILL to amend and reenact § 37.2-1001 of the Code of Virginia and to amend the Code of Virginia
5 by adding in Title 37.2 a chapter numbered 10.1, containing articles numbered 1 through 5,
6 consisting of sections numbered 37.2-1031 through 37.2-1052, relating to the Adult Guardianship
7 and Protective Proceedings Jurisdiction Act.
8 ––––––––––

Patron––Howell
9 ––––––––––

10 Referred to Committee for Courts of Justice
11 ––––––––––
12 Be it enacted by the General Assembly of Virginia:
13 1. That § 37.2-1001 of the Code of Virginia is amended and reenacted and that the Code of
14 Virginia is amended by adding in Title 37.2 a chapter numbered 10.1, containing articles
15 numbered 1 through 5, consisting of sections numbered 37.2-1031 through 37.2-1052, as follows:
16 § 37.2-1001. Filing of petition; jurisdiction; instructions to be provided.
17 A. A petition for the appointment of a guardian or conservator shall be filed with the circuit court of
18 the county or city in which the respondent is a resident or is located or in which the respondent resided
19 immediately prior to becoming a patient, voluntarily or involuntarily, in a hospital, including a hospital
20 licensed by the Department of Health pursuant to § 32.1-123, or a resident in a nursing facility or
21 nursing home, convalescent home, assisted living facility as defined in § 63.2-100, or any other similar
22 institution or, if the petition is for the appointment of a conservator for a nonresident with property in
23 the state, in the city or county in which the respondent's property is located.
24 B. Article 2 (§ 37.2-1037 et seq.) of the Adult Guardianship and Protective Proceedings Jurisdiction
25 Act provides the exclusive jurisdictional basis for a court of the Commonwealth to appoint a guardian
26 or conservator for an adult.
27 C. Where the petition is brought by a parent or guardian of a respondent who is under the age of 18,
28 the petition may be filed no earlier than six months prior to the respondent's eighteenth birthday. Where
29 the petition is brought by any other person, the petition may be filed no earlier than the respondent's
30 eighteenth birthday.
31 CD. Instructions regarding the duties, powers, and liabilities of guardians and conservators shall be
32 provided to each clerk of court by the Office of the Executive Secretary of the Supreme Court, and the
33 clerk shall provide that information to each guardian and conservator upon notice of appointment.
34 DE. The circuit court in which the proceeding is first commenced may order a transfer of venue if it
35 would be in the best interest of the respondent.
36 CHAPTER 10.1.
37 ADULT GUARDIANSHIP AND PROTECTIVE PROCEEDINGS JURISDICTION ACT.
38 Article 1.
39 General Provisions.
40 § 37.2-1031. Short title.
41 This act may be cited as the Uniform Adult Guardianship and Protective Proceedings Jurisdiction
42 Act.
43 § 37.2-1032. Definitions.
44 In this act:
45 "Adult" means an individual who has attained 18 years of age.
46 "Conservator" means a person appointed by the court to administer the property of an adult,
47 including a person appointed under Chapter 10 (§ 37.2-1000 et seq.).
48 "Court" means a court of competent jurisdiction as determined by otherwise applicable Virginia law
49 to establish, enforce, or modify a guardianship or conservatorship order or an entity authorized under
50 the law of another state to establish, enforce, or modify a guardianship or conservatorship order.
51 "Guardian" means a person appointed by the court to make decisions regarding the person of an
52 adult, including a person appointed under Chapter 10 (§ 37.2-1000 et seq.).
53 "Guardianship order" means an order appointing a guardian.
54 "Guardianship proceeding" means a judicial proceeding in which an order for the appointment of a
55 guardian is sought or has been issued.
56 "Incapacitated person" means an adult for whom a guardian has been appointed.
57 "Party" means the respondent, petitioner, guardian, conservator, or any other person allowed by the
58 court to participate in a guardianship or protective proceeding.
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59 "Person," except in the term "incapacitated person" or "protected person", means an individual,
60 corporation, business trust, estate, trust, partnership, limited liability company, association, joint
61 venture, public corporation, government or governmental subdivision, agency, or instrumentality, or any
62 other legal or commercial entity.
63 "Protected person" means an adult for whom a protective order has been issued.
64 "Protective order" means an order appointing a conservator.
65 "Protective proceeding" means a judicial proceeding in which a protective order is sought or has
66 been issued.
67 "Record" means information that is inscribed on a tangible medium or that is stored in an electronic
68 or other medium and is retrievable in perceivable form.
69 "Respondent" means an adult for whom a protective order or the appointment of a guardian is
70 sought.
71 "State" means a state of the United States, the District of Columbia, Puerto Rico, the United States
72 Virgin Islands, a federally recognized Indian tribe, or any territory or insular possession subject to the
73 jurisdiction of the United States.
74 § 37.2-1033. International application of Act.
75 A court of the Commonwealth may treat a foreign country as if it were a state for the purpose of
76 applying this article and Articles 2, 3, and 5.
77 § 37.2- 1034. Communication between courts.
78 (a) A court of the Commonwealth may communicate with a court in another state concerning a
79 proceeding arising under this Act. The court may allow the parties to participate in the communication.
80 Except as otherwise provided in subsection (b), the court shall make a record of the communication.
81 The record may be limited to the fact that the communication occurred.
82 (b) Courts may communicate concerning schedules, calendars, court records, and other
83 administrative matters without making a record.
84 § 37.2-1035. Cooperation between courts.
85 (a) In a guardianship or protective proceeding in the Commonwealth, a court in the Commonwealth
86 may request the appropriate court of another state to do any of the following:
87 1. Hold an evidentiary hearing;
88 2. Order a person in that state to produce evidence or give testimony pursuant to procedures of that
89 state;
90 3. Order that an evaluation or assessment be made of the respondent;
91 4. Order any appropriate investigation of a person involved in a proceeding;
92 5. Forward to the court of the Commonwealth a certified copy of the transcript or other record of a
93 hearing under subdivision 1 or any other proceeding, any evidence otherwise produced under
94 subdivision 2, and any evaluation or assessment prepared in compliance with an order under
95 subdivision 3 or 4;
96 6. Issue any order necessary to assure the appearance in the proceeding of a person whose presence
97 is necessary for either court to make a determination, including the respondent or the incapacitated or
98 protected person; and
99 7. Issue an order authorizing the release of medical, financial, criminal, or other relevant

100 information in that state, including protected health information as defined in 45 C.F.R. Section
101 164.504, as amended.
102 (b) If a court of another state in which a guardianship or protective proceeding is pending requests
103 assistance of the kind provided in subsection (a), a court of the Commonwealth has jurisdiction for the
104 limited purpose of granting the request or making reasonable efforts to comply with the request.
105 § 37.2-1036. Taking testimony in another state.
106 (a) In a guardianship or protective proceeding, in addition to other procedures that may be
107 available, testimony of a witness who is located in another state may be offered by deposition or other
108 means allowable in the Commonwealth for testimony taken in another state. The court on its own
109 motion may order that the testimony of a witness be taken in another state and may prescribe the
110 manner in which and the terms upon which the testimony is to be taken.
111 (b) In a guardianship or protective proceeding, a court in the Commonwealth may permit a witness
112 located in another state to be deposed or to testify by telephone or audiovisual or other electronic
113 means. A court in the Commonwealth shall cooperate with the court of the other state in designating an
114 appropriate location for the deposition or testimony.
115 (c) Documentary evidence transmitted from another state to a court of the Commonwealth by
116 technological means that do not produce an original writing may not be excluded from evidence on an
117 objection based on the best evidence rule.
118 Article 2.
119 Jurisdiction.
120 § 37.2-1037. Definitions; significant connection factors.
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121 (a) In this article:
122 1. "Emergency" means a circumstance that likely will result in substantial harm to a respondent's
123 health, safety, or welfare, and for which the appointment of a guardian is necessary because no other
124 person has authority and is willing to act on the respondent's behalf.
125 2. "Home state" means the state in which the respondent was physically present, including any
126 period of temporary absence, for at least six consecutive months immediately before the filing of a
127 petition for a protective order or the appointment of a guardian; or if none, the state in which the
128 respondent was physically present, including any period of temporary absence, for at least six
129 consecutive months ending within the six months prior to the filing of the petition.
130 3. "Significant-connection state" means a state, other than the home state, with which a respondent
131 has a significant connection other than mere physical presence and in which substantial evidence
132 concerning the respondent is available.
133 (b) In determining under § 37.2-1039 and subsection (e) of § 37.2-1046 whether a respondent has a
134 significant connection with a particular state, the court shall consider:
135 1. The location of the respondent's family and other persons required to be notified of the
136 guardianship or protective proceeding;
137 2. The length of time the respondent at any time was physically present in the state and the duration
138 of any absence;
139 3. The location of the respondent's property; and
140 4. The extent to which the respondent has ties to the state such as voting registration, state or local
141 tax return filing, vehicle registration, driver's license, social relationship, and receipt of services.
142 § 37.2-1038. Exclusive basis.
143 This article provides the exclusive jurisdictional basis for a court of the Commonwealth to appoint a
144 guardian or issue a protective order for an adult.
145 § 37.2-1039. Jurisdiction.
146 A court of the Commonwealth has jurisdiction to appoint a guardian or issue a protective order for
147 a respondent if:
148 1. The Commonwealth is the respondent's home state;
149 2. On the date the petition is filed, the Commonwealth is a significant-connection state and:
150 (A) The respondent does not have a home state or a court of the respondent's home state has
151 declined to exercise jurisdiction because the Commonwealth is a more appropriate forum; or
152 (B) The respondent has a home state, a petition for an appointment or order is not pending in a
153 court of that state or another significant-connection state, and, before the court makes the appointment
154 or issues the order:
155 (i) A petition for an appointment or order is not filed in the respondent's home state;
156 (ii) An objection to the court's jurisdiction is not filed by a person required to be notified of the
157 proceeding; and
158 (iii) The court in the Commonwealth concludes that it is an appropriate forum under the factors set
159 forth in § 37.2-1042;
160 3. The Commonwealth does not have jurisdiction under either subdivision 1 or 2, the respondent's
161 home state and all significant-connection states have declined to exercise jurisdiction because the
162 Commonwealth is the more appropriate forum, and jurisdiction in the Commonwealth is consistent with
163 the constitutions of the Commonwealth and the United States; or
164 4. The requirements for special jurisdiction under § 37.2-1040 are met.
165 § 37.2-1040. Special jurisdiction.
166 (a) A court of the Commonwealth lacking jurisdiction under the provisions of § 37.2-1039 has
167 special jurisdiction to do any of the following:
168 1. Appoint a guardian in an emergency for a term not exceeding 90 days for a respondent who is
169 physically present in the Commonwealth;
170 2. Issue a protective order with respect to real or tangible personal property located in the
171 Commonwealth; or
172 3. Appoint a guardian or conservator for an incapacitated or protected person for whom a
173 provisional order to transfer the proceeding from another state has been issued under procedures
174 similar to § 37.2-1046.
175 (b) If a petition for the appointment of a guardian in an emergency is brought in the Commonwealth
176 and the Commonwealth was not the respondent's home state on the date the petition was filed, the court
177 shall dismiss the proceeding at the request of the court of the home state, if any, whether dismissal is
178 requested before or after the emergency appointment.
179 § 37.2-1041. Exclusive and continuing jurisdiction.
180 Except as otherwise provided in § 37.2-1040, a court that has appointed a guardian or issued a
181 protective order consistent with this Act has exclusive and continuing jurisdiction over the proceeding
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182 until it is terminated by the court or the appointment or order expires by its own terms.
183 § 37.2-1042. Appropriate forum.
184 (a) A court of the Commonwealth having jurisdiction under § 37.2-1039 to appoint a guardian or
185 issue a protective order may decline to exercise its jurisdiction if it determines at any time that a court
186 of another state is a more appropriate forum.
187 (b) If a court of the Commonwealth declines to exercise its jurisdiction under subsection (a), it shall
188 either dismiss or stay the proceeding. The court may impose any condition the court considers just and
189 proper, including the condition that a petition for the appointment of a guardian or issuance of a
190 protective order be filed promptly in another state.
191 (c) In determining whether it is an appropriate forum, the court shall consider all relevant factors,
192 including:
193 1. Any expressed preference of the respondent;
194 2. Whether abuse, neglect, or exploitation of the respondent has occurred or is likely to occur and
195 which state could best protect the respondent from the abuse, neglect, or exploitation;
196 3. The length of time the respondent was physically present in or was a legal resident of the
197 Commonwealth or another state;
198 4. The distance of the respondent from the court in each state;
199 5. The financial circumstances of the respondent's estate;
200 6. The nature and location of the evidence;
201 7. The ability of the court in each state to decide the issue expeditiously and the procedures
202 necessary to present evidence;
203 8. The familiarity of the court of each state with the facts and issues in the proceeding; and
204 9. If an appointment were made, the court's ability to monitor the conduct of the guardian or
205 conservator.
206 § 37.2-1043. Jurisdiction declined by reason of conduct.
207 (a) If at any time a court of the Commonwealth determines that it acquired jurisdiction to appoint a
208 guardian or issue a protective order because a person seeking to invoke its jurisdiction has engaged in
209 unjustifiable conduct, the court may:
210 1. Decline to exercise jurisdiction;
211 2. Exercise jurisdiction for the limited purpose of fashioning an appropriate remedy to ensure the
212 health, safety, and welfare of the respondent or the protection of the respondent's property or prevent a
213 repetition of the unjustifiable conduct, including staying the proceeding until a petition for the
214 appointment of a guardian or issuance of a protective order is filed in a court of another state having
215 jurisdiction; or
216 3. Continue to exercise jurisdiction after considering:
217 (A) The extent to which the respondent and all persons required to be notified of the proceedings
218 have acquiesced in the exercise of the court's jurisdiction;
219 (B) Whether it is a more appropriate forum than the court of any other state under the factors set
220 forth in subsection (c) of § 37.2-1042; and
221 (C) Whether the court of any other state would have jurisdiction under factual circumstances in
222 substantial conformity with the jurisdictional standards of § 37.2-1039.
223 (b) If a court of the Commonwealth determines that it acquired jurisdiction to appoint a guardian or
224 issue a protective order because a party seeking to invoke its jurisdiction engaged in unjustifiable
225 conduct, it may assess against that party necessary and reasonable expenses, including attorney fees,
226 investigative fees, court costs, communication expenses, witness fees and expenses, and travel expenses.
227 The court may not assess fees, costs, or expenses of any kind against the Commonwealth or a
228 governmental subdivision, agency, or instrumentality of the Commonwealth unless authorized by law
229 other than this Act.
230 § 37.2-1044. Notice of proceeding.
231 If a petition for the appointment of a guardian or issuance of a protective order is brought in the
232 Commonwealth and the Commonwealth was not the respondent's home state on the date the petition was
233 filed, in addition to complying with the notice requirements of the Commonwealth, notice of the petition
234 shall be given to those persons who would be entitled to notice of the petition if a proceeding were
235 brought in the respondent's home state. The notice shall be given in the same manner as notice is
236 required to be given in the Commonwealth.
237 § 37.2-1045. Proceedings in more than one state.
238 Except for a petition for the appointment of a guardian in an emergency or issuance of a protective
239 order limited to property located in the Commonwealth under subdivision (a)(1) or (a)(2) of
240 § 37.2-1040, if a petition for the appointment of a guardian or issuance of a protective order is filed in
241 the Commonwealth and in another state and neither petition has been dismissed or withdrawn, the
242 following rules apply:
243 1. If the court in the Commonwealth has jurisdiction under § 37.2-1039, it may proceed with the
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244 case unless a court in another state acquires jurisdiction under provisions similar to § 37.2-1039 before
245 the appointment or issuance of the order.
246 2. If the court in the Commonwealth does not have jurisdiction under § 37.2-1039, whether at the
247 time the petition is filed or at any time before the appointment or issuance of the order, the court shall
248 stay the proceeding and communicate with the court in the other state. If the court in the other state has
249 jurisdiction, the court in the Commonwealth shall dismiss the petition unless the court in the other state
250 determines that the court in the Commonwealth is a more appropriate forum.
251 Article 3.
252 Transfer of Guardianship or Conservatorship.
253 § 37.2-1046. Transfer of guardianship or conservatorship to another state.
254 (a) A guardian or conservator appointed in the Commonwealth may petition the court to transfer the
255 guardianship or conservatorship to another state.
256 (b) Notice of a petition under subsection (a) shall be given to the persons that would be entitled to
257 notice of a petition in the Commonwealth for the appointment of a guardian or conservator.
258 (c) On the court's own motion or on request of the guardian or conservator, the incapacitated or
259 protected person, or other person required to be notified of the petition, the court shall hold a hearing
260 on a petition filed pursuant to subsection (a).
261 (d) The court shall issue an order provisionally granting a petition to transfer a guardianship and
262 shall direct the guardian to petition for guardianship in the other state if the court is satisfied that the
263 guardianship will be accepted by the court in the other state and the court finds that:
264 (1) The incapacitated person is physically present in or is reasonably expected to move permanently
265 to the other state;
266 (2) An objection to the transfer has not been made or, if an objection has been made, the objector
267 has not established that the transfer would be contrary to the interests of the incapacitated person; and
268 (3) Plans for care and services for the incapacitated person in the other state are reasonable and
269 sufficient.
270 (e) The court shall issue a provisional order granting a petition to transfer a conservatorship and
271 shall direct the conservator to petition for conservatorship in the other state if the court is satisfied that
272 the conservatorship will be accepted by the court of the other state and the court finds that:
273 (1) The protected person is physically present in or is reasonably expected to move permanently to
274 the other state, or the protected person has a significant connection to the other state considering the
275 factors in subsection (b) of § 37.2-1037;
276 (2) An objection to the transfer has not been made or, if an objection has been made, the objector
277 has not established that the transfer would be contrary to the interests of the protected person; and
278 (3) Adequate arrangements will be made for management of the protected person's property.
279 (f) The court of the Commonwealth shall issue a final order confirming the transfer and terminating
280 the guardianship or conservatorship subject to its receipt of:
281 1. A provisional order accepting the proceeding from the court to which the proceeding is to be
282 transferred which is issued under provisions similar to § 37.2-1047; and
283 2. The performance of all actions by the guardian or conservator and receipt by the court of the
284 Commonwealth of all documents required to terminate a guardianship or conservatorship in the
285 Commonwealth.
286 § 37.2-1047. Accepting guardianship or conservatorship transferred from another state.
287 (a) To confirm transfer of a guardianship or conservatorship transferred to the Commonwealth under
288 provisions similar to § 37.2-1046, the guardian or conservator shall petition the court in the
289 Commonwealth to accept the guardianship or conservatorship. The petition shall include a certified copy
290 of the other state's provisional order of transfer.
291 (b) Notice of a petition under subsection (a) shall be given to those persons that would be entitled to
292 notice if the petition were a petition for the appointment of a guardian or issuance of a protective order
293 in both the transferring state and the Commonwealth. The notice shall be given in the same manner as
294 notice is required to be given in the Commonwealth.
295 (c) On the court's own motion or on request of the guardian or conservator, the incapacitated or
296 protected person, or other person required to be notified of the proceeding, the court shall hold a
297 hearing on a petition filed pursuant to subsection (a).
298 (d) The court shall issue an order provisionally granting a petition filed under subsection (a) unless:
299 (1) An objection is made and the objector establishes that transfer of the proceeding would be
300 contrary to the interests of the incapacitated or protected person; or
301 (2) The guardian or conservator is ineligible for appointment in the Commonwealth.
302 (e) The court shall issue a final order accepting the proceeding and appointing the guardian or
303 conservator as guardian or conservator in the Commonwealth upon its receipt from the court from
304 which the proceeding is being transferred of a final order issued under provisions similar to
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305 § 37.2-1046 transferring the proceeding to the Commonwealth.
306 The final order accepting transfer of a guardianship or conservatorship shall contain a
307 determination of whether the guardianship or conservatorship needs to be modified to conform to the
308 law of the Commonwealth.
309 (f) In granting a petition under this section, the court shall recognize a guardianship or
310 conservatorship order from the other state, including the determination of the incapacitated or protected
311 person's incapacity and the appointment of the guardian or conservator.
312 (g) The denial by a court of the Commonwealth of a petition to accept a guardianship or
313 conservatorship transferred from another state does not affect the ability of the guardian or conservator
314 to seek appointment as guardian or conservator in the Commonwealth under Chapter 10 (§ 37.2-1000 et
315 seq.) if the court has jurisdiction to make an appointment other than by reason of the provisional order
316 of transfer.
317 Article 4.
318 Registration and Recognition of Orders from Other States.
319 § 37.2-1048. Registration of guardianship orders.
320 If a guardian has been appointed in another state and a petition for the appointment of a guardian
321 is not pending in the Commonwealth, the guardian appointed in the other state, after giving notice to
322 the appointing court of an intent to register, may register the guardianship order in the Commonwealth
323 by filing as a foreign judgment in a court, in any appropriate county or city of the Commonwealth,
324 certified copies of the order and letters of office.
325 § 37.2-1049. Registration of protective orders.
326 If a conservator has been appointed in another state and a petition for a protective order is not
327 pending in the Commonwealth, the conservator appointed in the other state, after giving notice to the
328 appointing court of an intent to register, may register the protective order in the Commonwealth by
329 filing as a foreign judgment in a court of the Commonwealth, in any county or city in which property
330 belonging to the protected person is located, certified copies of the order and letters of office and of
331 any bond.
332 § 37.2-1050. Effect of registration.
333 (a) Upon registration of a guardianship or protective order from another state, the guardian or
334 conservator may exercise in the Commonwealth all powers authorized in the order of appointment
335 except as prohibited under the laws of the Commonwealth, including maintaining actions and
336 proceedings in the Commonwealth and, if the guardian or conservator is not a resident of the
337 Commonwealth, subject to any conditions imposed upon nonresident parties.
338 (b) A court of the Commonwealth may grant any relief available under this Act and other law of the
339 Commonwealth to enforce a registered order.
340 Article 5.
341 Miscellaneous Provisions.
342 § 37.2-1051. Uniformity of application and construction.
343 In applying and construing this uniform act, consideration shall be given to the need to promote
344 uniformity of the law with respect to its subject matter among states that enact it.
345 § 37.2-1052. Relation to electronic signatures in global and national commerce act.
346 This Act modifies, limits, and supersedes the federal Electronic Signatures in Global and National
347 Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit, or supersede Section 101(c)
348 of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of any of the notices described in
349 Section 103(b) of that act, 15 U.S.C. Section 7003(b).
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

Ida Belle Carrico,

Petitioner,

v.

Charles Newton Ashenfelter,

Respondent..

Case No.:10-050

ORDER APPOINTING GUARDIAN ad litem

On motion of the Petitioner, Ida Belle Carrico, and it appearing that

this matter is a petition for the appointment of a guardian and conservator

of the person and property of, Charles Newton Ashenfelter, Respondent, and

that Virginia Code § 37.2-1003 requires that a Guardian ad litem be

appointed to represent the interest of the Respondent herein, it is

accordingly

ORDERED that                                                                                    ,

a discreet and competent attorney at law practicing in this Court, is hereby

appointed as Guardian ad litem to represent the interest of the respondent,

and said Guardian ad litem is hereby directed to investigate this matter,

respond to the petition, report as to the investigation including those

matters enumerated in Virginia Code § 37.2-1003, and appear at the

hearing on the petition. The Guardian ad litem may serve the respondent

with the papers in this matter pursuant to Virginia Code § 37.2-1004.
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The Code of Virginia grants the Guardian ad litem full authority to

request and receive reports (including a Medical Evaluation Report under

Virginia Code § 37.2-1005) from any who may have information relevant to

this proceeding and may review and copy any all relevant medical, bank,

stock, investment and other records, including but not limited to those of the

Department of Social Services, and the custodians of all such records are

authorized by statute to disclose and make available such records to the

Guardian ad litem upon presentation of a copy of this Order, it is further,

ORDERED, that this matter is a judicial proceeding and pursuant to

the regulations for the Health Insurance Portability and Accountability Act

of 1996 found at 45 C.F.R. § 164.512(e)(1)(i), a ‘covered entity’ shall give the

Guardian ad litem complete access to the Respondents’s Protected Health

Information in response to this Order.  

The Clerk shall provide a copy of this Order to counsel for the

petitioner and to the Guardian ad litem.

ENTERED this ______ of ___________, 200__.

 _________________________________________

JUDGE
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I ask for this:

                                                     

Matthew C. Sunderlin, Counsel for the Petitioner

Clark & Bradshaw, P.C.

92 North Liberty Street

Post Office Box 71

Harrisonburg, Virginia 22803-0071

Telephone number: (540) 433-2601

Facsimile number: (540)433-5528

Virginia State Bar number: 38629
X:\EP-TAX\Elder Law\01 ARTICLES\01 ELDER LAW\ORDER - Guardian ad Litem.wpd
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VIRGINIA:  IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

IDA BELLE CARRICO,

PETITIONER,

V.

CHARLES NEWTON ASHENFELTER,

RESPONDENT.

CASE NO.:10-050

PHYSICIAN’S EVALUATION REPORT

NOTE: This certificate will be used in a legal proceeding to appoint

a guardian and / or conservator for the patient named below. The

information it contains must be based on your personal examination

of the patient. Please address each issue contained in the certificate

including the nature, cause, extent and probable duration of any

disability that your patient may have which interferes with his

ability to make responsible decisions about health care, food,

clothing, shelter or property. It is possible that your testimony about

this information may be required at a hearing.

Patient’s Name:

Patient’s Address:

Physician’s Name:

Physician’s Address:

Telephone Number:  

PHYSICIAN’S BACKGROUND INFORMATION

I am a _________ (year) graduate of _____________________________________

School of Medicine.  I am licensed to practice medicine in the United States.  I

am Board Certified in _________________________________________________. My
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specialty is________________________________________________________________

__________________________________________________________________________.

PATIENT EVALUATION & DIAGNOSIS

I have known this patient for ______________________________________ (length

of time) Please give brief history of physician’s involvement with this patient:

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________.

I most recently personally examined this  patient____________________________,

200___. The examination lasted approximately _________________________ (time)

I performed or ordered the following tests:____________________________________

__________________________________________________________________________

______________________________________________________________________

____________________________________________________________________

________________________________________________________________________

________________________________________________________________________

_________________________________________________________________________

___________________________________________________________________________

The patient exhibited the following symptoms:
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Physical:______________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

___________________________________________________________________________

Mental:_________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

The patient 

� is not on any medications that may affect his actions or demeanor.

� is on medications which could affect his actions or demeanor. 

Medication:_____________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

_________________________________________________________________________

Possible behavioral effect:                                                                                   
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________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

BASED ON TESTS AND MY EXAMINATION OF THIS PATIENT, IT IS

MY PROFESSIONAL OPINION THAT HE:

� does not have a mental disability which interferes with the ability to

make or communicate responsible decisions regarding health care, food,

clothing, shelter or administration of property.

� does have a mental disability which interferes with the ability to make

or communicate responsible decisions regarding health care, food,

clothing, shelter or administration of property.

PATIENT’S DISABILITY

The patient’s disability is diagnosed as:

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

________________________________________________________________________

The nature of the disability is:______________________________________________

____________________________________________________________________
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________________________________________________________________________

________________________________________________________________________

The cause of the disability is:_______________________________________________

________________________________________________________________________

________________________________________________________________________

The extent of the disability is: ______________________________________________

______________________________________________________________________

________________________________________________________________________

________________________________________________________________________

The probable duration of the disability is: ____________________________________

______________________________________________________________________

______________________________________________________________________

________________________________________________________________________

The usual treatments for the disability are:___________________________________

_______________________________________________________________________

______________________________________________________________________

_________________________________________________________________________

The patient retains the ability to perform the following functions:______________

____________________________________________________________________

______________________________________________________________________
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______________________________________________________________________

________________________________________________________________________

________________________________________________________________________

The patient has the ability to learn self-care skills, adaptive behavior and social

skills, including the following: ______________________________________________

____________________________________________________________________

______________________________________________________________________

_____________________________________________________________________

________________________________________________________________________

________________________________________________________________________

INSTITUTIONAL CARE FOR PATIENT

The patient  � does � does not require institutional care.

EXTENT OF LEGAL DISABILITY OF PATIENT

� In my opinion the patient has a disability which prevents him from

making or communicating any responsible decisions concerning his

person.

� In my opinion the patient has a disability which prevents him from

making or communicating some responsible decisions concerning his

person.

� In my opinion the patient has a disability which prevents him from
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making or communicating any responsible decisions concerning his

property.

� In my opinion the patient has a disability which prevents him from

making or communicating some responsible decisions concerning his

property.

� In my opinion, the patient has sufficient mental capacity to

understand the nature of guardianship and can consent to the

appointment of a guardian.

� In my opinion, the patient does not have sufficient mental capacity

to understand the nature of guardianship and cannot consent to the

appointment of a guardian.

I, __________________________,  solemnly swear and affirm under the penalties

of perjury and upon personal knowledge that the contents of this certificate are

true.

______________________ _____________________________________ 

Date
X:\EP-TAX\Elder Law\01 ARTICLES\01 ELDER LAW\Physicians Evaluation Report.wpd
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